IHarris & Co
Maritime law office



CorporateLive

66

A decision as to whether enemy’s property - vessel or goods - is

liable to capture is determined by a prize court.

According to the traditional law relating to the warfare at sea, all
merchant ships — whether enemy or neutral - may be stopped,
visited and searched. An enemy cargo merchant ship can always
be captured and seized as prize. Neutral cargo on board an en-
emy merchant vessel can be seized if it is contraband, or if the
vessel is a blockade runner or actively resists visit and search.

A decision as to whether enemy’s property - vessel or goods - is
liable to capture is determined by a prize court. Although the act
of capture itself takes place at sea it should be upheld by a judge-
ment of a prize court where the owners and the cargo interests
can bring their allegations before a specialised hearing. The prize
court does not only rule on the validity of the capture itself but also
gives orders in relation to the management of the Vessel, its crew
and cargo, according to the principle that the property of private
persons must not be converted without due process of law.?

The Law of Prize After World War Il

After World War |l there was a rare use of the traditional law of
prize. One of the countries that seized another country’s ves-
sel was Egypt, which following Kings Farouk’s decree of 6 Feb-
ruary 1950, ordering the cargos and manifests of vessels could
be inspected in order to make sure that no arms, ammunition
or other goods constituting contraband for Israel are on board
and referring prize court’s decisions made during World War I,
begun, since 1951 to intercept ships destined to Israel either at
the gulf of Agaba or when seeking to pass through the Suez Ca-
nal. Although the Security Council in September 1951 character-
ised the Egyptian practice as an*abuse of the right of visit, search
and seizure’; Egypt maintained this practice until the peace treaty
with Israel concluded in 1979.°

In 1982, the UNCLOS (“United Nations Convention on the Law of
the Sea”) was concluded in 1982. The convention followed the
international conventions of 1956 and 1960, known as “UNCLOS
1" and “UNCLOS 2"

UNCLOS sets out, inter alia, the freedom of navigation in the
seas (Article 87 (1) (a)) and the right of innocent passage thr
a costal state’s territorial sea (Article 17). The UNCLOS also
vides the rights of boarding (“visit") and of a hot pursuit of .
eign ship when competent authorities of the costal state
good reason to believe that the ship has viclated the law:
regulations of the state (Articles 110,117).

The Blockade Running of the M/V Estelle

Since 2001, thousands of rockets and mortars have been
into Israel inever growing numbers from the Gaza strip while
tions have been increasingly fraught since the takeover of H:
in 2007. This led to a naval blockade being imposed by Isra
the Gaza Shoresince January 2009 underthe purpose of pre
ing weapons, terrorists and financial resources from enteri
exiting the Gaza strip by sea. Following examination by a trik
nominated on behalf of the Security Council, the Blockade
found to be legal.* Against the abovementioned backgrounc
M/V Estelle set sail on a voyage from Finland towards Gaza in
2012 in an attempt to break the naval blockade.

Prior to the M/V Estelle’s attempt to break the naval blocl
during 2009-2010 a number of attempts were made by va
other vessels. On two occasions, after having been warned b
Israeli Navy, the vessels withdrew and turned back (the ve
“Iran Shhed” and “Spirit of Humanity”). On two other occa:
where vessels did not pay attention to the Israeli Navy's warr
the vessels were taken over by force, brought to Ashdod Por
released to their owners.?

In May 2010, the attempt of a flotilla of six vessels — one of w
was the “Mavi Marmara” - also resulted in Israeli officials te
over by force before releasing the vessels to their owners at
and Ashdod ports, respectively. During the arrest, Israeli off
were confronted with a significant, organised and violent r
ance which led to nine passengers losing their lives and r
more passengers and soldiers sustaining injuries.



